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ORDER

1. The instant Original Application has been filed on behalf of the
applicant under Section 14 of the Armed Forces Tribunal Act, 2007,

whereby the applicant has sought following reliefs:-

“(a) A direction to quash the order dated 26.10.2018
passed by respondent No. 3 (contained as
Annexure No. 4 to this original application) or to -

(b) A direction to grant the disability pension to the
applicant from the date of his retirement i.e.
01.10.2012 along with rounding off to the tune of
50%.

(c) To summon the entire records of the applicant
pertaining to computation of his disability
pension.

(d) Any other relief to which the applicant is found
entitled may also very kindly be granted to the
applicant.”

2. Brief facts of the case are that the applicant was enrolled in
the Indian Army on 10.09.1986 and after rendering 26 years and
21 days service he was discharged from service on 30.09.2012 in
low medical category under Rule 13 (3) I (i) (a) of Army Rules
1954. Prior to discharge, Release Medical Board (RMB) conducted
on 16.02.2012 assessed applicant’s disability @ 6-10% for life
attributable to military service. Disability pension claim, first and
second appeals have been rejected vide orders dated 10.11.2012,
08.08.2014 and 26.10.2018 respectively. It is in this perspective

that this O.A. has been filed.

3. Learned counsel for the applicant submitted that applicant
was found fit in all respects at the time of enrolment in the Army
and there was no note in his primary service documents with regard
to any disease/disability. Therefore, whatever disease with which

applicant suffered during service is attributable to military service
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as has been rightly assessed by RMB. The learned counsel pleaded

that disability pension be granted to the applicant.

4., On the other hand, learned Counsel for the respondents
submitted that applicant is in receipt of service pension granted
vide PPO No S/033155/2012 (Army) and has been denied the
disability pension on the ground that his disability is less than 20%.
He further emphasised that competent authority has rightly
rejected the disability pension claim in terms of para 53 (a) of
Pension Regulations for the Army, 2008 (Part I) which reads as

under:-

“"An individual released/retired/discharged on
completion of term of engagement or on completion of
service limits or on attaining the prescribed age (irrespective
of his period of engagement), if found suffering from a
disability attributable to or aggravated by military service
and so recorded by Release Medical Board, may be granted
disability element in addition to service pension or service
gratuity from the date of retirement/discharge, if the
accepted degree of disability is assessed at 20 percent or
more.”

Learned counsel for the respondents further submitted that
since the percentage of disability in this case is less than 20%,
therefore, applicant is not entitled to disability pension and O.A.
deserves to be dismissed.

5. We have heard learned counsel of both sides and found that
moot question involved in this case is whether disability pension is
payable to an incumbent whose disability is less than 20%?

6. A bare reading of para 53 (a) of Pension Regulations makes it
abundantly clear that an individual being assessed disability below
20% is not entitled to disability element irrespective of disability
being attributable to or aggravated by the military service. Further,
the Hon’ble Supreme Court in Civil Appeal No 10870 of 2018 Union

of India & Ors vs Wing Commander SP Rathore, has made it
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clear vide order dated 11.12.2019 that disability element is
inadmissible when disability percentage is below 20%.

7. In view of above, the O.A. is liable to be dismissed and is
therefore dismissed.

8. No order as to costs.

(Vide Admiral Abhay Raghunath Karve) (Justice Umesh Chandra Srivastava)
Member (A) Member (3)

Dated : November, 2020
rathore
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