Court No 3
ARMED FORCES TRIBUNAL, REGIONAL BENCH,
LUCKNOW
ORIGINAL APPLICATION No. 343 of 2022
Wednesday, this the 25 day of January, 2023

Hon’ble Mr. Justice Anil Kumar, Member (J)
Hon’ble Vice Admiral Atul Kumar Jain, Member (A)

Ex Ser No 12898380-H Naik (GD/TA) Rajendra Prasad, S/o
Shri Hari Datt, Resident of Vill-Daula Bin, PO-Bin, Distt-
Pithoragarh, Uttarakhand-262501.

........ Applicant

Learned counsel for the:Wg Cdr SN Dwivedi (Retd), Advocate
Applicant

Versus

1. Union of India, through the Secretary, Ministry of
Defence, South Block, New Delhi.

2. Addl Dte Gen Personnel Services, Adjutant General’s
Branch, Room No 22, Brassey Avenue, iHQ of MoD
(Army), Plot No 108 (West) Church Road, New Delhi-
110011.

3. Addl Dte Gen Territorial Army, General Staff Branch,
IHQ of MoD (Army), ‘L” Block, Church Road, New
Delhi-110001.

4. Officer-in-Charge Records, The Kumaon Regiment,
Ranikhet, PIN-900473, C/o 56 APO.

........ Respondents

Learned counsel for the:Dr. Gyan Singh, Advocate
Respondents. Central Govt. Counsel
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ORDER (Oral

1. The instant Original Application has been filed under
Section 14 of the Armed Forces Tribunal Act, 2007 for the

following reliefs:-

(a) To issue/pass any order or direction to the respondents
to grant second service pension and gratuity to the
applicant from the next day of his discharge, i.e.
01.04.2021, from 130 Infantry Battalion (Territorial
Army) Ecological Kumaon and pay the accrued arrears.

(b) To issue/pass any order or direction to quash or set
aside the impugned order of Pay Accounts Office (ORs),
Kumaon Regimental Centre, Ranikhet vide letter No
12898380H/SP/SR dated 28.02.2022 (Annexure A-1),
arbitrarily and unjustly denying the applicant his entitled
second service pension for his services rendered with
130 Infantry Battalion (Territorial Army) Ecological
Kumaon as a soldier from 01.10.2004 to 31.03.2021
(total embodiment service 15 years) before his final
discharge from service.

(c) To issue/pass any order or direction to quash or set
aside the Addl Dte Gen Territorial Army, IHQ of MoD
(Army) letter No 38974/GS/TA-3 dated 13.07.2005
which has been made basis for denial of second service
pension to the applicant in so far as the same cannot be
applied in the case of the applicant who was enrolled in
130 Infantry Battalion (Territorial Army) Ecological
Kumaon on 01.10.2004 and it is also issued in
contravention to the Regns No 182-186 of the pension
Regulations for the Army, Part-I, 2008 (Regn No 292 of
1961 Edn).

(d) To issue/pass any other order or direction that this

Hon’ble Tribunal may deem fit, just and proper under
the circumstances of the case.
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2. Brief facts of the case are that the applicant was
enrolled in the Kumaon Regiment of Indian Army on
13.09.1985 and he was discharged from service in the rank
of Naik w.e.f. 30.06.2003 (AN). Accordingly, he was granted
service pension w.e.f. 01.07.2003 vide PPO No.
S/025755/2003 (Army) dated 21.04.2003. He was re-
enrolled in 130 Infantry Battalion (Territorial Army)
Ecological Kumaon on 01.10.2004 in the rank of Sep and
during the course of his service he was promoted to the
rank of Naik on 01.06.2014. He was discharged from
service on 31.03.2021 (AN) in the rank of Naik after
completion of 15 years embodied service, however, he was
not granted service pension for the services rendered in 130
Infantry Battalion (Territorial Army) Ecological Kumaon for
the reason that service pension in Ecological units is not
permissible. Applicant preferred representation dated
11.02.2022 but it was turned down vide letter dated
28.02.2022 stating that under the provisions of ADG (TA)

letter dated 13.07.2005 and Government of India MoD
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(Army) letter dated 30.10.2018, applicant in not entitled to
second service pension. It is in this perspective that this

O.A. has been filed.

3. Learned counsel for the applicant submitted that the
applicant was enrolled in the Army on 13.09.1985 and after
discharge from service he was granted service pension vide
PPO dated 21.04.2003. He further submitted that the
applicant joined 130 Infantry Battalion (Territorial Army)
Ecological Kumaon on 01.10.2004 as a soldier in the rank of
Sepoy and during the course of his service he was promoted
to the rank of Naik w.e.f. 01.06.2014. He retired as Naik on
31.03.2021 (AN) having rendered total embodied service of
15 years, and thus he is entitled to receive second service

pension.

4. Learned counsel for the applicant further submitted
that neither applicant was granted his entitled second
service pension w.e.f. 01.04.2021 nor was he provided his
due service gratuity even after rendering more than 15

years service in the Territorial Army (Ecological Kumaon).
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He further submitted that applicant’s representation dated
11.02.2022 preferred for grant of second service pension
was wrongly rejected vide letter dated 28.02.2022 citing
reference of policy letter dated 13.07.2005. It was further
submitted that non grant of second service pension to the
applicant contravenes the provisions stipulated in
Regulations 182 to 186 of the Pension Regulations for the
Army-2008 (Part-I) (Regulation 292 of 1961 Edition of

Pension Regulations).

5. Learned counsel for the applicant further submitted
that Para 1 and 2 of policy letter dated 11.06.1985 of the
MoD (Army) provides grant of service pension to Territorial
Army personnel. He further submitted that grant of service
pension to Territorial Army personnel has also been clarified
vide policy letter dated 30.10.1987. It was further
submitted that Para 5 (2) of the Govt of India, MoD
(Pay/services) letter dated 03.02.1998 also provides for

grant of service pension to the Territorial Army personnel.
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6. Advancing his arguments, learned counsel for the
applicant further submitted that Para 9 of the Territorial
Army Act, 1948 specifically provides that Territorial Army
personnel should be treated as Regular Army personnel. It
was further submitted that Regulations 182 and 184 of
Pension Regulations for the Army-2008 (Part-I) provide that
an Army personnel should have 15 years
embodied/qualifying service for grant of service pension and
accordingly, the applicant having more than 16 years
embodied service, is very much entitled to grant of service
pension. It was further submitted that Para 292 of Pension
Regulations for the Army-1961 (Part-I Chapter V) provides
that the grant of pensionary awards to members of the
Territorial Army shall be governed by the same general
regulations as are applicable to the corresponding personnel
of the Army except where they are inconsistent with the

provisions of regulations in this chapter.

7. In support of his contention, learned counsel for the

applicant has placed reliance on the Hon’ble Supreme Court
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judgment in the case of Santosh Devi vs Union of India
& Ors, AIR 2016 SC 2213, Hon'ble Apex Court order dated
17.12.2021 passed in Civil Appeal No. 2275 of 2019, Pani
Ram vs Union of India & Ors, Hon’ble Delhi High Court
order dated 22.08.2012 passed in Writ Petition No
9088/2011, Ausua Roy vs Union of India & Ors, Hon'ble
Principal Bench, New Delhi order dated 19.02.2010 passed
in T.A. No 46/2010, Maj SD Singh vs Union of India &
Ors, this Tribunal order dated 06.04.2021 passed in O.A.
No. 562 of 2020, Nk Daya Kishan vs Union of India &
Ors and this Tribunal order dated 25.05.2016 passed in
T.A. No. 41 of 2011, Col VK Bajpai vs Union of India &
Ors. He pleaded for grant of second service pension to the

applicant keeping in view of aforesaid pronouncements.

8. Per contra, learned counsel for the respondents
submitted that the applicant after discharge from Army was
re-enrolled into 130 Infantry Battalion (Territorial Army)
Ecological Task Force of Kumaon on 01.10.2004 as an ex-

serviceman in the rank of Sepoy and during the course of
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his service he was promoted to the rank of Naik w.e.f.
01.06.2014 and was discharged from service on 31.03.2021
(AN) after completion of more than 15 years embodied
service. He further submitted that 130 Infantry Battalion
(Territorial Army) Ecological Task Force was established as
a rehabilitation measure for the ex-servicemen (ESM) with
the conditions that they would not be treated at par with a
regular soldier in the Indian Army. It was further submitted
that since as per Para 1 (d) (v) of Govt of India, MoD letter
dated 31.03.2008 personnel enrolled in Territorial Army
(Ecological Task Force) are not entitled to any pensionary
benefits, therefore the applicant after discharge from
Ecological Task Force was not granted service pension as

claimed.

9. Learned counsel for the respondents further submitted
that at the time of enrolment, the applicant was explained
about his terms of engagement as applicable to a person
enrolled in Ecological Battalion in TA Enrolment Form and it

was accepted by the applicant who also signed the
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certificate in this regard. It was further submitted that vide
ADG (TA) Directorate policy letter dated 13.07.2005 it has
been clarified vide Para 5 that service in Ecological Units of
TA is to provide extra income to ex-servicemen after their
retirement from regular service and no pension is applicable
to personnel of Ecological Units for the service rendered in

the unit.

10. Further submission of learned counsel for the
respondents is that in view of policy letter dated
31.03.2008, since personnel of Ecological Units are not
entitled to service pension, hence his request for grant of
service pension was rightly denied vide letter dated

28.02.2022. He pleaded for dismissal of O.A.

11. Heard Wg Cdr SN Dwivedi (Retd), learned counsel for
the applicant and Dr. Gyan Singh, learned counsel for the

respondents and perused the record.

12. The distinctive features of Territorial Army and Regular

Army are significant in the present case. As per Army Order

O.A. No. 343 of 2022 Rajendra Prasad



10

77/1984, the Territorial Army is a part of the regular Indian
Army. The role of Territorial Army is to relieve the regular
Army from static duties, assist civil administration in dealing
with natural calamities and maintenance of essential
services in situations where life of the communities is
affected or the security of the country is threatened, and to
provide assistance to the regular Army as and when

required.

13. Applicant being an ex-serviceman was re-enrolled in
130 Infantry  Battalion (TA) Ecological Kumaon
on01.10.2004 and he was discharged from service on
31.03.2021 (AN) after embodied service of 15 years. After
discharge from service, he submitted a representation dated
11.02.2022 for grant of his entitled second service pension
but it was denied vide letter dated 28.02.2022 stating
therein that he is not entitled to service pension under the
provisions of ADG (TA) letter dated 13.07.2005 and Govt of

India MoD letter dated 31.03.2008.
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14. Para 9 of Territorial Army Act, 1948, specifies that
Territorial Army Personnel are subject to Army Act, 1950.
For convenience sake, the aforesaid Para is reproduced as

under:-

"9, Every officer, when doing duty as such officer, and
every enrolled person when called out or embodied or attached to
the Regular Army, shall, subject to such adaptations and
modifications as may be made therein by the Central Government
by notification in the Official Gazette, be subject to the provisions of
the Army Act, 1950, and the rules or regulations made thereunder
in the same manner and to the same extent as if such officer or
enrolled person held the same rank in the Regular Army as he holds
for the time being in the Territorial Army.”

15. We further notice that Territorial Army personnel are
liable to perform military duty when called for in terms of
Para 7 of Territorial Army Act, 1948. For convenience sake,

the aforesaid Para is reproduced as under:-

7. Every officer or enrolled person shall be liable to
perform military service:-

(a) When called out in the prescribed manner to
act in support of the civil power or to provide essential
guards;

(b) When embodied in the prescribed manner for
training or for supporting or supplementing the regular
forces; and

(c) When attached to any regular forces either at
his own request or under the prescribed conditions.”
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16. In terms of Section 182 of Territorial Army Act, 1948,
Territorial Army personnel are governed by the same
general regulations as applicable to the regular Army. For
convenience sake, the aforesaid Section is reproduced as

under:-

"182. The Grant of pensionary awards to the service personnel
shall be governed by the same general regulations as are applicable
to the corresponding personnel of the Army except where they are
inconsistent with the provisions of regulations in this chapter. These
regulations shall not apply to those who are:-

(i) Civil Government  servants  holding
permanent appointments.

(ii)  Retired Civil Government servants.”

17. Further, Para 186 of Territorial Army Act, 1948
provides that Territorial Army personnel below officer rank
are eligible for grant of service pension after completion of
15 years embodied service. For convenience sake, the

aforesaid Para is reproduced as under:-

"186. All Territorial Army personnel (other than civil
government servants and civil pensioners), who have a
minimum qualifying aggregate embodied service of 20 years
in the case of officer and 15 years in the case of personnel
below officer rank, shall be eligible for service pension”

18. We have also perused Regulation 292 of Pension

Regulations for the Army, 1961 (Part-I) (Chapter V-
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Territorial Army Section I-General), as per which Territorial
Army personnel are governed by the same general
regulations as are applicable to the corresponding personnel
of regular Army. For convenience sake, the aforesaid

Regulation is reproduced as under:-

"292. The grant of pensionary awards to members of
the Territorial Army shall be governed by the same general
regulations as are applicable to the corresponding personnel
of the Army except where they are inconsistent with the
provisions of regulations in this chapter.”

19. Thus, from the aforesaid it is clear that rules made for
regular Army personnel are applicable to Territorial Army
personnel also as they are subject to Army Act, 1950. Para
186 of aforesaid Regulations clearly lays down that
Territorial Army personnel are eligible for grant of service

pension after completion of 15 years service.

20. Pension Regulations for Army-2008 (Part-I) is
Statutory Rule and Army HQ letter dated 13.07.2005 and
Govt of India letter dated 31.03.2008 cannot supersede and
shall not have retrospective application over it.

Accordingly, the executive letter/instructions cannot
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supersede Para 186 of Pension Regulations for the Army as
the Regulations have force of law. A question cropped up
whether a rule made under Article 309 of the Constitution of
India can be set at naught by an executive fiat. In regard
to this we observe that it is settled law that executive fiat
cannot override the statutory provisions as held by the
Hon’ble High Court of Allahabad in Special Appeal No 1143
of 2001 decided on 28.07.2004, Vijay Singh and Others

vs State of UP and Others in which it was held that-

"It is settled legal proposition that executive
instructions cannot override the statutory provisions.
Executive instructions cannot amend or supersede the
statutory Rules or add something therein, nor the orders be
issued in contravention of the statutory rules for the reason
that an administrative instruction is not a statutory rule nor
does it have any force of law, while statutory rules have full
force of law provided the same are not in conflict with the
provisions of the Act. In Union of India vs Sri
Somasundaram Vishwanath, the Hon’ble Apex Court
observed that if there is a conflict between the executive
instruction and the rules framed under the proviso to Article
309 of the Constitution, the rules will prevail. Similarly, if
there is a conflict in the rules made under the proviso to
Article 309 of the Constitution and law, the law will prevail.
Statutory rules create enforceable rights which cannot be
taken away by issuing executive instruction.”

21. In Sukhdev Singh Vs Bhagatram Sardar Singh
Raghuwanshi, (1975) 1 SCC 421, the Hon’ble Apex Court

has observed as under:-
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"30. In this view a Regulation is not an agreement or
contract but a law binding the corporation, its officers,
servants and the members of the public who come within the
sphere of its operations. The doctrine of ultra vires as applied
to statutes, rules and orders should equally apply to the
Regulations and any other subordinate legislation. The
Regulations made under power conferred by the statute are
subordinate legislation and have the force and effect, if validly
made, as the Act passed by the competent legislature.

33. There is no substantial difference between a rule
and a Regulation inasmuch as both are subordinate legislation
under powers conferred by the statute. A Regulation framed
under a statute applies uniform treatment to everyone or to
all members of some group or class. The Oil and Natural Gas
Commission, the Life Insurance Corporation and Industrial
Finance Corporation are all required by the statute to frame
Regulations inter alia for the purpose of the duties and
conduct and conditions of service of officers and other
employees. These Regulations impose obligation on the
statutory authorities. The statutory authorities cannot
deviate from the conditions of service. Any deviation will
be enforced by legal sanction of declaration by courts to
invalidate actions in violation of rules and Regulations.
The existence of rules and Regulations under statute is
to ensure regular conduct with a distinctive attitude to
that conduct as a standard. The statutory Regulations in
the cases under consideration give the employees a
statutory status and impose restriction on the employer
and the employee with no option to vary the conditions.
An ordinary individual in the case of master and servant
contractual relationship enforces breach of contractual
terms. The remedy in such contractual relationship of
master and servant is damages because personal service
is not capable of enforcement. In cases of statutory
bodies, there is no personal element whatsoever
because of the impersonal character of stator bodies. In
the case of statutory bodies it has been said that the
element of public employment or service and the
support of statute require observance of rules and
Regulations.”

22. Thus, It is evident that executive instructions cannot
be issued in contravention to the rules framed under the

proviso to Article 309 of the Constitution and statutory rules

O.A. No. 343 of 2022 Rajendra Prasad



16

cannot be set at naught by the executive fiat. It is a sound
principle of all jurisprudence that a prior particular law is
not easily to be held to be abrogated by a posterior law,
expressed in general terms and by the apparent generality
of its language applicable to and covering a number of
cases, of which the particular law is one.

23. Apropos above, we are of the view that the applicant is
eligible for grant of service pension and gratuity for the
services rendered in Territorial Army (Ecological Task
Force).

24. In view of the above, the O.A. deserves to be allowed,
hence allowed. The impugned orders passed by the
respondents rejecting the claim of the applicant for grant of
service pension are set aside. The applicant is entitled for
grant of second service pension and gratuity for his services
rendered in the Territorial Army as per Pension Regulations
w.e.f. from the date of discharge. Respondents are directed

to give effect to this order within four months from the date
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of receipt of a certified copy of this order. Default will invite
interest @ 8% p.a.
25. No order as to costs.

26. Miscellaneous application(s), pending if any, stand

disposed of.
(Vice Admiral Atul Kumar Jain) (Justice Anil Kumar)
Member (A) Member (J)

Dated: 25.01.2023

rathore
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