
1 
 

                                                                            O.A. No 211 of 2021 Ex Sep Laxman Singh 

 
ARMED FORCES TRIBUNAL, REGIONAL BENCH, LUCKNOW 

Court No.2 
Reserved 

 
ORIGINAL APPLICATION No. 211 of 2021 

 
Tuesday,this the 31stday of January, 2023 

 
“Hon’ble Mr Justice Ravindra Nath Kakkar, Member (J)” 
“Hon’ble Maj Gen Sanjay Singh, Member (A)” 
 

Ex Sepoy Laxman Singh (Army No. 4170513A) of the 17 Kumaon 

Regiment, C/O 56 APO, son of Shri Kedar Singh,  Permanent 

resident of Village - Tulani, Post - Rasai Pata, Tehsil, Didihat and 

District - Pithoragarh, (U.K.) 

................. Applicant 

Ld. Counsel for the  :  Col BP Singh (Retd), Advocate. 
Applicant  
     Versus 
 
1. Chief of the Army Staff, Integrated Headquarter of the Ministry 

 of Defence (Army), South Block, New Delhi - 110011. 

 
2. Directorate General, Infantry (Personal), IHQ of MoD (Army), 

 DHQ PO New Delhi - 110105. 

 
3. Officer - In - Charge Records, Kumaon Regimental Centre 

 Lance Down. 

 
4. Commanding Officer, 17 Kumaon Regiment, C/o 56 APO. 
 
5. Principal Controller Defence Accounts (Pension), Draupadi 

 Ghat, Allahabad. 

...............Respondents 

Ld. Counsel for the  : Shri Shailendra Sharma Atal, 
Respondents.    Central Govt Counsel  
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ORDER 
 

 
“Per Hon’ble Mr Justice Ravindra Nath Kakkar, Member (J)” 

 

1. The instant Original Application has been filed under Section 14 

of the Armed Forces Tribunal Act, 2007 for the following reliefs :- 

 (a) Issue / pass an order or direction to the respondents 

to quash / set - aside the discharge from service on 08-

06-1989 as mentioned in Discharge Certificate 

(Annexure No. A-1).   

 (b) Issue / pass an order or direction to reinstate the 

applicant in service with effect from 08-06-1989 with all 

service and monetary consequences. 

 (c) Issuing / passing any other order or direction as this 

Hon’ble Tribunal may deem fit in the circumstances of the 

case. 

 (d) Allow this application with costs. 

 
 

 

2. Brief facts of the case are that the applicant was enrolled in 

theIndian Army on 17.09.1977 and was discharged fromservice on 

08.06.1989 being undesirable soldier under ArmyRule 13 (3) III (v) as 

“Service No Longer Required”. During the entireservice, the applicant 

was awarded five red ink 

entriespunishments.Sincetheapplicanthadfailedtoshowimprovement 

in discipline and sense of devotion towards duty despitefrequent 

counselling and punishment keeping in view the above facts,it was 

brought out that the applicant was not upto the acceptable 
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limitofdisciplineofsoldierinIndianArmywherethedisciplineisthebackbon

e.Therefore,applicantwasissuedaShowCauseNoticedated15.04.1989

byCommanding Officer 17 Kumaon.Thecompetent authority was not 

satisfied with the reply of the applicantand hence proposal for 

discharge from service under Army Rules 13was initiated and 

sanctioned discharge order of the applicant 

videletterdated07.11.2017andaccordingly,applicantwasdischargedfro

mservicew.e.f.08.06.1989beinganundesirablesoldier. Thereafter, 

applicant submitted number of petitions to various authorities which 

have been rejected. The applicant being not satisfiedwith the 

procedure of discharge, has filed this Original Application 

toquashhisdischargeorderand toreinstatehim inservice. 

3. Learned counsel for the applicant submitted that applicant 

hasbeendischargedfromserviceinanillegalandarbitrarymannerwithout 

giving any consideration over reply to the Show Cause Noticeand 

violating the provisions of Army HQ letter dated 28.12.1988. In reply 

to show cause notice,  applicantprayed that he wants to serve in the 

army but his prayer was not considered. In show cause notice the 

Sections of the Army Act and the punishment awarded to the 

applicant had been mentioned without Part II Order.  The applicant is 

almost uneducated having passed VIII Class and he does not know 

as to how the entries have been made in the Offence Report (IAFD-

901) and he was also not told the charges under which Army Act he 
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was  given various punishments. While awarding punishments, Army 

Rule 22 was not complied with accordingly Summary Trial is null and 

void from the very inception and thus no show cause notice could be 

given to him. 

Theredinkentriesw e r e forciblyawardedwithoutanyfaultonp a r t  o f  

the applicant. As per ArmyHQ letter dated 28.12.1988, a preliminary 

enquiry and not 

necessarilyaCourtofInquiryistobeheldinimpartialmannerbeforerecom

mendingdischargewhereastherespondenthasconductedaCourtofInqui

ryinoneday. Policy letterThe order of discharge has been passed in 

aclearviolationofArmyRules13&22andArticle20oftheConstitution of 

India, as such the impugned order in question cannotbe said to be 

just and proper and the same may liable to be quashedby this 

Tribunal and applicant should be reinstated in service with 

allconsequentialbenefits. 

 

4. He also placed reliance on the judgment of the Hon‟ble 

ApexCourtinVijayShankarMishravs.UnionofIndia&Ors,Civilappeal 

Nos. 12179-12180 of 2016 (Arising out of Civil appeal (D) No.34132 

of2013),decided on 15.12.2016,Veerendra Kumar Dubeyvs. Chief 

of Army Staff and Ors, Civil appeal D No. 32135 of 

2015,decidedon16.10.2015andAFT(RB)LucknowjudgmentinOANo. 

183 of 2018,Arun Kumar Pandey vs. Union of India and 

Ors,decided on 23.07.2021 and OA No. 222 of 2011, Rajesh Kumar 
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vs.Union of India and Ors, decided on 01.12.2015 and pleaded 

thatapplicant’s case is similar to aforesaid judgments and therefore, 

hisdischarge order to be quashed and applicant should be reinstated 

inservice. 

 

5.On the other hand, Ld. Counsel for the respondents submittedthat 

applicant was enrolled in the Indian Army on 17.09.1977 and 

wasdischargedfromserviceon08.06.1989beingundesirablesoldierund

erArmyRule13(3)III(v)as“ServiceNoLongerRequired”.Duringtheentire

service,theapplicantwasawarded 

fiveredinkentriespunishmentsasperfollowingdetails:- 

 

Ser

No. 

Date of 
Award
 of
Punishment 

Army

 Act
Section 

Punishmentawarded 

(a) 31.07.1984 39(f) Deprived of appointment of Lance 
Naik. 

(b) 16.03.1985 40(a) 28 days RI & 14 days detention in 
Military custody. 

(c) 21.05.1986 40(a) 28 days Rigorous Imprisonment. 

(d) 11.06.1986  39(a) 7daysRigorous Imprisonment. 

(e) 30.03.1989 48 14 daysRigorous Imprisonment. 

 

 

6. Ld. Counsel for the respondents further submitted that since 

theapplicant had failed to show improvement in discipline and sense 

ofdevotion towards duty despite frequent counselling and 

punishmentkeeping in view the above facts, it was brought out that 

the 

applicantwasnotuptotheacceptablelimitofdisciplineofsoldierinIndianAr
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my where the discipline is the backbone. The competent authority 

wasnot satisfied with the replyof the applicant and hence proposal for 

discharge from service underArmy Rules 13 was initiated. 

Punishments were awarded to the applicant by respective 

Commanding Officer after establishing the facts about his being 

guilty of offences under Army Act, 1950 who are authorised by law 

under the provisions of Army Act. His discharge was sanctioned by 

Officiating Brigade Commander 190 Mountain 

Brigadevideletterdated26.04.1989andaccordingly,applicantwasdisch

argedfromservicew.e.f.08.06.1989beinganundesirablesoldier.Theap

plicanthadbecomeabadexampleintheunitduetohisirresponsibleattitude

towardshisdutiesanddiscipline and thereby failed to render an 

unblemished service whichresultedhisdischargefrom 

serviceasundesirablesoldier. 

7.     Theapplicant submitted mercy petition dated 19.12.2009 which 

was rejected by GOC in C, Eastern Command vide order dated 

25.03.2011againsthisillegaldischargeorderto cancel discharge order 

and to reinstate him inservice. He further filed review mercy petition 

which was also rejected  vide order dated 

30.10.2012statingapplicanthasrightfullybeendischargedfromserviceas

perIHQofMoD(Army)letterdated28.12.1988. 

8.      Ld. Counsel for the respondents also relied on the judgment 
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ofthe Hon‟ble Apex Court in Civil Appeal No. 1857 of 2018, Sep 

SatgurSingh vs. Union of India &Ors, decided on 02.09.2019. Para 

7 ofthejudgementbeingrelevantisquotedbelow:- 

“7)    We do not find any merit in the present appeal.   Para 5(a) 

oftheCirculardatedDecember28,1988dealswithanenquirywhichisno

tacourtofinquiryintotheallegationsagainstanyarmypersonnel.Suche

nquiryisnotlikedepartmentalenquirybutsemblance of the fair 

decision-making process keeping in view thereply filed.The court 

of inquiry stands specifically excluded.Whatkind of enquiry is 

required to be conducted would depend upon 

factsofeachcase.Theenquiryisnotaregularenquiryaspara5(a)ofthe 

Army Instructions suggest that it is a preliminary 

enquiry.Thetestofpreliminaryenquirywillbesatisfiedifanexplanationo

fapersonnel is submitted and upon consideration, an order is 

passedthereon.Inthepresentcase,theappellanthasnotofferedanyex

planationinthereplyfiledexceptgivingvaguefamilycircumstance.Thu

s, he has been given adequate opportunity to puthis 

defence.Therefore, the parameters laid down in para 5(a) of 

theArmyInstructionsdatedDecember28,1988standsatisfied.” 

 Learned counsel for the respondents pleaded that O.A. may 

bedismissed. 

9. We have heard learned counsel for both sides and perused 

thematerialplacedonrecord. 

10. Before adverting to rival submissions of learned counsel of 

bothsides, it is pertinent to mention that judgments relied upon by 

theapplicantinPara4referredabovearenotrelevantinthepresentcasebei

ngbasedondifferentfactsandcircumstances. 
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11.    We find that applicantwas negligent towards his duties 

anddisciplined.Duringhisservice,theapplicantwasawardedfivepunishm

entsforhisirresponsibleattitudeandindisciplinednaturetowards his 

duty. Even after giving repeated warnings/counselling, 

theapplicantdidnotshowanyimprovementinhispersonal/militarydiscipli

neandconduct.Therebeingnootheroption,beinganundesirable solider, 

the applicant was discharged from service afterholding a Court of 

Inquiry and due procedure as per Army Rule 13 (3)III (v) and Army 

Headquarters policy letter dated 28.12.1988 on 

thesubject.Hence,theapplicantisnotentitledthereliefprayedinOriginal 

Application to quash his discharge order and to reinstate 

himinservice. 

12.In view of the above,we do not find any irregularity or illegalityin 

discharging the applicant from service being an undesirable 

soldierand hence, there is no violation of Army Rules 13 & 22 and 

Article 20of the Constitution of India as alleged by the applicant. The 

O.A. 

isdevoidofmeritanddeservestobedismissed.Itisaccordinglydismissed. 

13. Noorderastocosts. 

 
14. PendingMisc.Applications,ifany,stand disposed off. 

 
 

 
(Maj Gen Sanjay Singh)  (Justice Ravindra Nath Kakkar) 

   Member (A)              Member (J) 
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Dated :31  January, 2023 
Ukt/- 


