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ARMED FORCES TRIBUNAL, REGIONAL BENCH, LUCKNOW 

 
ORIGINAL APPLICATION (APPEAL) No. 779 of 2023 

 
Tuesday, this the 11th day of July, 2023 

 
“Hon’ble Mr. Justice Ravindra Nath Kakkar, Member (J)” 
“Hon’ble Maj Gen Sanjay Singh, Member (A)” 
 

No. 15261866F GNR Saurav Kumar of 81 Fd Regt attached with 

71 FD Regt Through his father Shyam Kishore Singh 

..................... Appellant 
 
Ld. Counsel for the  :  Shri Vinay Pandey, Advocate 
Appellant        
     Versus 
 
1. Union of India, through, Secretary Ministry of Defense 
 (Army),  DHQ PO - New Delhi -11. 
 
2. The Chief of the Army Staff, Army Headquarters, Sena 
Bhawan,  New Delhi. 
 
3. The Presiding Officer of District Court Martial in respect of 
 No.  15261866F GNR Saurav Kumar of 81 Fd Regt attached 
 with 71  FD Regt sitting at Prayagraj. 
 
4. The Judge Advocate appointed at District Court Martial in 
 respect  of No. 15261866F GNR Saurav Kumar of 81 Fd 
 Regt  attached  with 71 FD Regt sitting at Prayagraj. 
 
 

.............Respondents 
 

Ld. Counsel for the  :Shri Amit Jaiswal, 
Respondents.    Central Govt. Counsel. 
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ORDER (ORAL) 

 

“Per Hon’ble Mr. Justice Ravindra Nath Kakkar, Member (J)” 

 

1. The instant Original Application has been filed under Section 

15 of the Armed Forces Tribunal Act, 2007 for the following reliefs:- 

 “(a) Issue / pass an order or direction of appropriate nature 

 to quash the decision taken by the Learned District Court  

 Martial rejecting the appellant’s plea of No case dated 26  

 June 2023 at supplied to accrued. 

(b) Issue / pass an order or direction of appropriate nature 

to quash the entire District Court Martial Proceedings held till 

now. 

(c ) Issue / pass an order or direction of appropriate nature 

 to the respondents to hold an enquiry under what 

circumstances the accused was compelled to perform the 

 buddy duties at the residence to Major ABC in his absence 

 that to for menial work which is not allowed at all as per 

 justification given by Minister of State for Defense Dr. 

 Subhash Bhamre in a written reply to Sri Sanjiv Kumar in 

 Rajya Sabha on 21 March 2017, for deployment of Sahayaks 

/ buddies. 
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(d) Issue / pass any other order or direction as this Hon’ble 

 Tribunal may deem fit in the circumstances of the case. 

(e) Allow this application with costs.” 

 

2.  At the very outset, the learned counsel appearing on behalf 

of the  respondents raised a preliminary objection in view of Section 

15 of the Armed Forces Tribunal Act, 2007 (for short the “AFT Act‟) 

with regard         to maintainability of the appeal. Elaborate arguments 

were advanced by the learned counsel for both the parties on the 

question of maintainability of the appeal. By the present order, we 

propose to dispose of the said issue as a preliminary objection. 

3. Briefly stated facts of the case are that the appellant was 

detailed buddy of Maj ABC. Maj ABC was out of station. Appellant 

went to house of Maj ABC for sahayak duty. Wife of Maj ABC Mrs 

DEF asked the appellant to pack the cloths. Mrs DEF complained 

Commanding Officer that appellant while packing cloths, caught her 

wrist. A Charge Sheet was issued and DCM of the appellant is in 

process. Appellant pleaded that proper procedure is not being 

followed while conducting DCM. Being aggrieved, appellant has 

filed this appeal with the prayer to quash DCM proceedings held till 

now.  

4. Learned counsel for the appellant submitted that  the 

appellant was enrolled in Indian Army and he was posted in 81 



4 
 

 O.A. (A) No. 779 of 2023 Saurav Kumar   

Field Regt. In the year 2021 appellant was detailed as temporary 

Buddy to Maj ABC for the period between 10.12.2021 to 5/6  

January 2022.  The appellant was again detailed as temporary 

buddy of Maj ABC for second time during period from 15.03.2022 till 

24.03.2022 at the residence of Maj ABC. Maj ABC was out of 

station. The appellant went in the house of Maj ABC and he was 

told by Mrs DEF (wife of Maj ABC) to  pack the cloths. The 

appellant was blamed that he rubbed the shoulder of left hand and 

caught wrist of Mrs DEF (wife of Maj ABC). Matter was reported to 

Commanding Officer and Commander. Pre-trial proceedings were 

initiated and charge sheet dated 03.05.2022 along with pre-trial 

documents were forwarded to competent authority and on the same 

day sanction for trial by DCM was accorded. Army Rule 22 was not 

invoked. Court of inquiry/ additional court of inquiry/ staff court of 

inquiry  was not placed and provided to officer recording summary 

of evidence as well as before District Court Martial (DCM). Learned 

counsel for the appellant pleaded that direction be issued to 

respondents to quash the entire District Court Martial (DCM) 

proceedings  held till now.  

 

5. In this background of facts, the learned counsel for the 

appellant submitted that the appeal is maintainable under Section 

15 of the AFT Act. The submission is that even if Court Martial 

has not yet been convened, this is a matter connected with Court 
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Martial proceedings and, therefore, an appeal would lie within the 

meaning of Section 15 of the AFT Act. The matter is covered by the 

phrase used “any matter connected therewith or incidental thereto”. 

He also tried to impress upon us that the present proceeding is 

nothing but an abuse of the process of the Court. The learned 

counsel for the appellant has placed reliance upon certain 

judgments which will be discussed at the appropriate stage. 

6. In reply, the learned counsel for the respondents submits that 

an appeal would lie only under section 15(2) of the AFT Act. 

Elaborating the argument, it was submitted that any person 

aggrieved by an order, decision, finding or sentence awarded by a 

Court Martial may prefer an appeal. In the present case, no order, 

decision, finding or sentence has yet been passed by Court Martial, 

therefore, the present appeal is premature. It was submitted that the 

proceedings at this stage is under Rule 24 of the Army Rules. To 

put it simply, no order has been passed by Court Martial and as 

such, no interference at this stage of proceeding under Section 15 

of the AFT Act is permissible under law. 

 

7. Considered the respective submissions of the learned counsel 

for the parties and perused the judgments referred by them. The 

learned counsel for the appellant has placed reliance upon a 

judgment of Delhi High Court in WP(C) No. 1755 of 2013 „Maj 
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Saurabh Saharan v. Union of India and others" decided on 

19.03.2013. Particular reference was made to paragraph 10 of the 

judgment, which is reproduced below for the sake of convenience: 

“The terminology used in Section 15(1) makes it clear 

that the Tribunal shall exercise all jurisdiction, powers 

and authorities in relation to appeal against any order, 

decision, finding or sentence passed by a Court 

Martial or any matter connected therewith or 

incidental thereto. In other words regardless of 

whether under Section 153 of the Army Act has 

confirmation been done or not, the legality of the 

proceeding leading up to the imposition of a 

sentence, is open to question before the Tribunal; and 

latter would be within its rights to examine and 

pronounce upon it. Likewise, the power conferred 

under Section 15(3) is not constrained by any 

consideration of pendency of statutory remedies or 

procedures like Section 153 and 164 of the Army Act. 

In this view of the matter, this Court has no doubt that 

the Tribunal possesses the jurisdiction to decide upon 

the legality of the proceedings and procedure adopted 

by the court martial, irrespective of whether or not 

confirmation had taken place. Likewise, it should 

have, in the opinion of this Court, at lease in this 

case, examined the merits of the application for 

bail, having regard to the fact that the petitioner had 

remained in custody for about 340 days.” 

 
 

8. It may be noted that in that case the Tribunal had dismissed 

the OA by the order impugned before the Delhi High Court. In that 

case, a final verdict holding the petitioner “guilty” was passed and 

the petitioner was in custody. Challenging the legality of the Court 

Martial proceedings, OA was filed before the AFT which was 
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rejected. The point we want to bring home is that, there was a 

judgment by the Court Martial which was subject-matter of OA 

before the AFT, which is not so in the present case. 

9. Next reliance was placed upon a judgment of Armed Forces 

Tribunal, Principal Bench, New Delhi in OA No. 549 of 2010 “Col 

Narendra Kumar Yadav v. Union of India and others” decided 

on 22.09.2010. In that case, OA was filed for setting aside the letter 

dated 18th August, 2010 read in conjunction with letter 1st 

September, 2010, whereby the applicant therein was summoned as 

a witness for ongoing Court of Inquiry which was convened for 

compliance of Army Rule 180. In this factual background, the 

petition was entertained by the Tribunal. We have gone through the 

relied upon judgment of the Tribunal and find that the point as to 

whether such petition is maintainable or not, was not put to issue 

and as such the Tribunal had no occasion to adjudge the issue. 

Therefore, no assistance can be drawn from the said judgment of 

the Tribunal. Strong reliance was placed by the learned counsel for 

the petitioner on a judgment given by AFT Kolkata Bench in OA 

(Appeal) No. 02 of 2014 “Lt Col Virender Singh v. Union of 

India and others” decided on 7th August, 2014. In this case, a 

tentative charge-sheet was prepared and served after completing 

the hearing of charges and recording of Summary of Evidence. The 

petitioner therein was issued a letter intimating him that a General 
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Court Martial is likely to be convened against him and he could 

give the name of the defending officer. On the fact situation, the 

matter was examined by the Tribunal and the Tribunal followed 

the judgments given by the Guwahati High Court and Delhi High 

Court with regard to interpretation of Section 15 of the Act to the 

effect that even pre-trial decisions of the authorities with regard to 

Court of Inquiry, Summary of Evidence or tentative charge-sheet 

would come within the purview of the interpretation “or any matter 

connected therewith or incidental thereto”. For the sake of 

convenience, paragraph 18 of the judgment is reproduced below: 

“Having considered the matter carefully, we are 

inclined to follow the decisions of the Hon’ble 

Guwahati High Court, as also of Hon’ble Delhi High 

Court with regard to interpretation of Section 15 of the 

Act to the effect that even pre-trial decisions of the 

authorities with regard to court of inquiry, summary of 

evidence or tentative charge sheet stage, would 

come within the purview of the expression “ or any 

matter connected therewith or incidental thereto” and 

in that case an appeal calling in question such 

decisions can also be appealed against before this 

Tribunal under section 15 of the Act.” 

 
 

10. Learned counsel for the respondents on the other hand 

submitted that so far as AFT Regional Bench Chandigarh is 

concerned, this issue is no longer re integra and has been finally 

adjudicated upon in OA (Appeal) No. 384 of 2015 “Col Rajesh 

Mehta v. Union of India and others” decided on 04.08.2015. A 
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bare perusal of the aforesaid judgment would show that the 

Tribunal considered the judgment given by the Delhi High Court in 

the case of Major Saurabh Sharan v. Union of India and others 

decided on 19.03.2013 and the judgment of AFT Kolkata Bench 

rendered in the case of “Lt Col Mukesh Baboo v. Union of India 

and others” decided on 13.10.2010 and after reproducing 

Section 15 of the AFT Act, has held as follows: 

 
“8. The conjoint reading of the above clearly shows 

that this section specifies the jurisdiction, powers and 

authority to be exercised by the Tribunal in relation to 

the matters of appeal against “any order, decision, 

finding or sentence” passed by the Court Martial or 

“any matter connected therewith or incidental 

thereto”. Whereas sub section (2) specifies the right 

to any aggrieved person to prefer an appeal against 

an order, decision, finding or sentence passed by a 

Court Martial. 

 
9. The words “Any Order” and “Any matter 

connected therewith or incidental thereto” 

occurring in sub section (1) of Section 15 requires to 

be seen in the context these are used. As we 

understand, these words cannot be read in isolation 

but when read in the whole context it supplies a 

complete meaning and intention of the Legislature. In 

fact the words ‘any matter connected with or 

incidental thereto’ are referable to Court martial 

proceedings i.e. „ any order‟ or necessary orders 

passed by the Court Martial in certain context which 

are not of a casual nature, to which a challenge can 

only be made by an aggrieved person in appeal and 

not to the orders passed by the Commanding Officer 

or GOC-in-C in respect of the framing of charge(s) 

which is/ are of course not framed or ordered by the 
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Court Martial as per the Army Act. 

 
10. Therefore, in our considered opinion “any order” 

passed before the initiation of the Court Martial by 

any other authority does not fall or could be assailed 

in appeal under Section 15 of the Act.” 

 
 

11. We could lay our hand to yet another previous judgment of 

Chandigarh Bench in OA No. 2264 of 2013 “Shri Narain v. Union 

of India and others” decided on 03.03.2014 wherein after 

considering Sections 14 and 15 of the Act it has been held that 

unless any order, decision, finding or sentence is passed by the 

Court Martial against the petitioner, appeal would not lie. Relevant 

paragraphs 9,10, and 11 are reproduced below: 

 
”9. A joint reading of Sub-section (1) and Sub-

section(2) would show that the power of the Tribunal 

is in respect of an order, decision, finding or sentence 

passed by Court Martial. Two things follow; First, 

there should necessarily be an order, decision, 

finding or sentence and secondly, the order, decision, 

finding or sentence be passed by Court Martial. 

Admittedly, by means of present petition, the 

petitioner has not sought quashing of any order. He 

has sought at the most quashing of charge-sheet 

which does not fall within the ambit and scope of 

either Sub-section(1) or Sub-section (2) of Section 

15. 

10. Section 14 of the Armed Forces Tribunal Act 

defines jurisdiction, powers and authority in service 

matters of the Tribunal. Its Sub-section (1) expressly 

excludes its jurisdiction in respect of jurisdiction 

exercised by the High Court and of Supreme Court 

under Article 226 and 227 of the Constitution of India. 
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In this situation, the other reliefs seeking certain 

directions through this petition which are in the nature 

of command or in the nature of writ of mandamus, the 

Tribunal does not possess any such power. 

11. The learned counsel for the petitioner could not 

dispute as a fact that till date there is no order, 

decision, finding or sentence, if any, passed by the 

Court Martial against the petitioner. The existence of 

any order, sentence etc. passed by Court Martial is 

sine qua non for invoking the appellate jurisdiction of 

the Tribunal. The conferment of appellate power pre 

supposes existence of an adverse order with which 

the petitioner/appellant may feel aggrieved. The 

submission that the present case is covered within 

the residuary clause “any matter connected therewith 

or incidental thereto” has no merit. On a simple 

reading of this clause also, it is difficult to agree with 

the submission of the learned counsel for the 

petitioner. The matter as it stands today yet to reach 

before Court Martial.” 

 
 

12. Much reliance was placed by the learned counsel for the 

respondents on the latest judgment delivered by Principal Bench 

passed in OA No.176 of 2015 “Hav Sham Das D v. Union of 

India & Ors” decided on 07.04.201. In this case, the Principal 

Bench has examined the various judgments, including that of Delhi 

High Court given in the case of Maj Saurabh Saharan v. Union of 

India and others [WP(C) No. 1755/2013 decided on 19.03.2013] 

and of Apex Court in Chief of Army Staff v. Major Dharam Pal 

Kukrety ( 1985) 2 SCC 412 as well as aims and objects of the AFT 

and concluded that appeals can be preferred against final order of 

Court Martial. It concluded that “it is inconceivable that the 
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legislature intended to make each and every order/decision passed 

or direction given by a Court Martial during the course of trial, 

appealable under sub-section (1) of Section 15 of the Act 

particularly when the power of the confirming authority to satisfy 

itself as to the correctness, legality or propriety of the order passed 

or as to the regularity of any proceeding to which the order relates 

remains untouched and unaffected.” 

 
13.  Prima facie, there appears to be some divergence of opinion 

among the High Courts and the Armed Forces Tribunals but so far 

as the present appeal is concerned, none of the cases cited by the 

learned counsel for the appellant is even near to the facts of the 

case even remotely. There was some kind of order in those cases, 

at least, which is not so here.  

 

14.  The present appeal has been filed for quashing the DCM 

proceedings held till now, meaning thereby the DCM proceedings 

has not yet been finalized. We find great substance in the aforesaid   

argument of the learned counsel for the respondents for the 

reasons  that till date, by any stretch of imagination, it can be said 

that any order     adverse to the appellant even remotely has been 

passed. The other aspect of the case is that whatever may be 

judicial divergence of  opinion, the judgment given by the AFT Delhi 

in Hav Sham Das D  case (supra) has been confirmed by the Apex 
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Court in Criminal Appeal (D) No. 16040 of 2015 by the judgment 

dated 03.07.2015. It is important to note that the Apex Court 

entertained the criminal appeal by granting the leave and the 

Special Leave to Appeal was converted into appeal and thereafter, 

it dismissed the appeal on merits. Meaning thereby, the judgment 

in the case of Hav Sham Das D stood confirmed by the Apex Court. 

Thus, the judgment given in the case of Hav Sham Das D holds 

the field and in terms of the said judgment the present appeal is not 

maintainable. 

 

15.    The judgment of the AFT Delhi stood confirmed by the Apex 

Court and secondly, so far as the Chandigarh Bench is concerned, 

the consistent view of this Tribunal has always been that an appeal 

would lie only against the final order. Even otherwise also, in view 

of Section 15(2) of the AFT Act, an appeal would lie only against an 

order, decision, finding or sentence passed by the Court Martial and 

not otherwise. Sub-section (1) and (2) of Section 15 of the AFT Act 

can be read harmoniously. Sub-section (1) gives the  jurisdiction 

and power to the AFT to hear the appeal against which order, an 

appeal would lie is mentioned in its sub-section (2). 

 
16. There are various types of       orders which come into existence 

during Court proceedings. They may be interlocutory orders, such 

as interim orders, routine type of orders as such adjournments, 
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orders which do not finally decide the rights of the parties and the 

orders which ultimately decide the rights of the parties finally. It is in 

the wisdom of the legislature to provide against which kind of order 

an appeal would lay. This is an acknowledged legal position that in 

the Civil Procedure Code and the Criminal Procedure Code, all the 

orders have not made appealable or reviseable. Only certain orders 

have been made either appealable or reviseable. It provides appeal 

arising out of verdict of the Court Marshal of the members of the 

three services Army, Navy and Air Force for quicker and less 

expensive justice to the members of the Armed Forces and of the 

Union. It is well settled principle of law that the Court cannot read 

anything into the statutory provision which is flowing unambiguous. 

A statute is an edict of the legislature. The language employed in a 

statute is determinative factor of legislative intend. The first and the 

primary rule of construction is that intention of the legislature must 

be found under the words used by the legislature  itself. The 

question is not what may be supposed and has been intended        but 

what has been said, as observed by the Apex Court in „Parkash 

Nath Khanna v. C.I.T. JT 2004(2) SC 150.  

 

17. The upshot of the above discussion is that we find 

considerable force in the preliminary objection raised by the 

learned counsel for the respondents that the present appeal is not 

maintainable. It has got substance and is liable to be accepted. The 
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preliminary objection is upheld. With the result, appeal is hereby 

dismissed being not maintainable.  Prevalence of fluid and 

uncertain situation is not good either for the appellant or for Army 

Administration for an indefinite period. We hope and trust that final 

curtain will be drawn shortly, say within 1 - 2 months. 

 

18. With the aforesaid observation, without entering into 

merit of the case, the appeal is here by   dismissed at admission 

stage being not maintainable. 

 

19. No order as to costs. 

 
 

(Hon’ble Maj Gen Sanjay Singh)  (Justice Ravindra Nath Kakkar) 
          Member (A)                     Member (J) 

Dated :      11th July, 2023 
Ukt/- 
 


